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Agency p r o p e r l y  c a n c e l e d  s o l i c i t a t i o n  a f t e r  b i d  
o p e n i n g  o n  t h e  b a s i s  o f  e x c e s s i v e  b i d s  where t h e  l o w  
r e s p o n s i v e  b i d  was more t h a n  50 p e r c e n t  g r e a t e r  t h a n  
t h e  Government  estimate and i n s u f f i c i e n t  f u n d s  were 
ava i l ab le  . 
P r o t e s t e r  h a s  n o t  m e t  b u r d e n  o f  p r o o f  t o  e s t a b l i s h  
t h a t  i t w a s  d i s c r i m i n a t e d  a g a i n s t  by  a g e n c y  where  i t  
f a i l s  to  p r e s e n t  e v i d e n c e  wh ich  e s t a b l i s h e s  f r a u d ,  
a b u s e  o f  d i s c r e t i o n ,  or a r b i t r a r y  a c t i o n s  wh ich  
i n d i c a t e  t h a t  i t  was t rea ted  u n f a i r l y  o r  u n e q u a l l y .  

S p r u i l l  R e a l t y / C o n s t r u c t i o n  C o .  ( S p r u i l l )  p ro t e s t s  t h e  
d e c i s i o n  by  t h e  Army to  c a n c e l  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  DAKF40-82-B-0306 for  a r o o f  r e p l a c e m e n t  p r o j e c t  a t  F o r t  
Braqg .  The Army d e t e r m i n e d  to  c a n c e l  t h e  I F B  a f t e r  b i d  
o p e n i n g  b e c a u s e  t h e  b i d s  were e x c e s s i v e  and  i n s u f f i c i e n t  
f u n d s  were a v a i l a b l e .  S p r u i l l  c o n t e n d s  t h a t  t h e  c i l n c e l l a -  
t i o n  d e c i s i o n  was improper and  t h a t  i t  was b a s e d  on  d i s -  
c r i m i n a t o r y  b i a s  a g a i n s t  i t s  f i r m .  S p r u i l l  r e q u e s t s  t h a t  w e  
d i r e c t  t h e  Army t o  award i t  t h e  cofitract and t h a t  w e  d i r e c t  
t h e  a p p o i n t m e n t  o f  r e f e r e e s  t o  a d m i n i s t e r  t h e  c o n t r a c t  award 
p r o c e d u r e  a t  F o r t  Bragg  . 

W e  f i n d  t h e  p ro t e s t  w i t h o u t  n e r i t .  

The Government  estimate f o r  t h e  work i n  q u e s t i o n  w a s  
$106 ,691 .  The two a p p a r e n t l y  r e s p o n s i v e  b i d s  r e c e i v e d  a t  
b i d  openincj  on  S e p t e m b e r  1 0 ,  1 9 8 2 ,  were S p r u i l l ' s  b i d  f o r  
$161,000 and a b i d  f rom B o w i e  K .  E n t e r p r i s e s  f o r  $174,360.  
A t h i r d  b i d  f o r  $ 1 1 9 , 5 1 3  f r o m  C l a n c y  & Theys  C o n s t r u c t i o n  
Company ( C l a n c y )  w a s  re jected a s  l a t e .  C l a n c y  pro tes ted  
t h i s  r e j e c t i o n  t o  o u r  O f f i c e ,  b u t  w i t h d r e w  i ts  p r o t e s t  a f t e r  
t h e  I F B  was c a n c e l e d .  T h i s  d e c i s i o n  t o  c a n c e l  t h e  I F B  was 
e f f e c t e d  on S e p t e m b e r  23, 1982 ,  b a s e d  on  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r n i n a t i o n  of " e x c e s s i v e  b i d s  r e c e i v e d . "  

.. . .  , 
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The a u t h o r i t y  v e s t e d  i n  t h e  c o n t r a c t i n g  o f f i c e r  to  
d e c i d e  w h e t h e r  or n o t  to  c a n c e l  a n  i n v i t a t i o n  and  r e a d v e r -  
t i se  is e x t r e m e l y  b r o a d .  S c o t t  G r a p h i c s ,  I n c . ,  e t  a l . ,  54  
Comp. Gen. 973  ( 1 9 7 5 1 ,  75-1 C P D  302. Defense A c q u i s i t i o n  
R e g u l a t i o n  ( D A R )  S 2-404 .1 (b )  ( D e f e n s e  A c q u i s i t i o n  C i r c u l a r  
No. 76-17, S e p t e m b e r  1, 19781,  a u t h o r i z e s  c a n c e l l a t i o n  f o r  a 
c o m p e l l i n g  r e a s o n ,  where  " a l l  o t h e r w i s e  a c c e p t a b l e  b i d s  
r e c e i v e d  a r e  a t  u n r e a s o n a b l e  p r i c e s . "  DAR § 2 - 4 0 4 . l ( b ) ( v i ) ,  
s u p r a .  O u r  O f f i c e  h a s  s ta ted  t h a t  a d e t e r m i n a t i o n  c o n c e r n -  
i n g  p r i c e  u n r e a s o n a b l e n e s s  is  a matter o f  a d m i n i s t r a t i v e  
d i s c r e t i o n  wh ich  w e  w i l l  n o t  q u e s t i o n  u n l e s s  t h e  d e t e r m i n a -  
t i o n  is u n r e a s o n a b l e  o r  t h e r e  is a showing of f r a u d  o r  bad 
f a i t h .  Omega C o n t a i n e r ,  I n c . ,  B-206858.2, November 26, 
1 9 8 2 ,  82-2 C P D  4 7 5 ;  C u l l i g a n  I n c o r p o r a t e d ,  C i n c i n n a t i ,  
O h i o - - R e c o n s i d e r a t i o n ,  B-189307, November 7 ,  1 9 7 7 ,  77-2 CPD 
345.  I n  t h i s  respec t ,  w e  have  r e c o g n i z e d  t h a t  a d e t e r m i n a -  
t i o n  of price u n r e a s o n a b l e n e s s  p r o p e r l y  may be b a s e d  upon 
c o m p a r i s o n s  w i t h  s u c h  f a c t o r s  a s  Government estimates,  p a s t  
p r o c u r e m e n t  h i s t o r y ,  c u r r e n t  market  c o n d i t i o n s ,  o r  a n y  o t h e r  
r e l e v a n t  f a c t o r s ,  i n c l u d i n g  a n y  which  have  been  r e v e a l e d  by 

-- 

t h e  b i d d i n g .  F r e u n d  P r e c i s i o n ,  I n c .  , B-199364, B-200303, - 
O c t o b e r  20, 1 9 8 0 ,  80-2 CPD 300. 

I n  t h i s  i n s t a n c e ,  t h e  c o n t r a c t i n g  o f f i c e r  appears to 
h a v e  made h i s  d e t e r m i n a t i o n  i n i t i a l l y  on  t h e  b a s i s  of 
c o m p a r i s o n  o f  t h e  b i d  w i t h  t h e  Government  es t imate .  
S p r u i l l ' s  l o w  b i d  was more t h a n  50 p e r c e n t  above  t h e  
es t imate .  W e  b e l i e v e  t h a t  t h i s  d i s c r e p a n c y  p r o v i d e s  a 
r e a s o n a b l e  b a s i s  f o r  t h e  d e t e r m i n a t i o n .  We have  found  
c a n c e l l a t i o n  t o  be j u s t i f i e d  where  t h e  l o w  r e s p o n s i v e  b i d  
was as  l i t t l e  a s  7 . 2  percent  g r e a t e r  t h a n  t h e  Government  
es t imate .  B u i l d i n g  Main tenance  S p e c i a l i s t s ,  I n c .  , 6-186441, 
S e p t e m b e r  1 0 ,  1 9 7 6 ,  76-2 CPD 233: K h i l e  S p r u i l l  o b j e c t s  
t h a t  t h e  Government  estimate was u n r e a s o n a b l y  l o w ,  i t  h a s  
p r o v i d e d  no  s u b s t a n t i a t i o n  f o r  t h i s  a l l e g a t i o n  beyond i t s  
g e n e r a l  a s s e r t i o n  t h a t  t h e  work i n  q u e s t i o n  is  d i f f i c u l t  and 
d a n g e r o u s .  T h e  u n s u p p o r t e d  s t a t e m e n t  o f  t h e  p r o t e s t e r  t h a t  
t h e  Governmen t ' s  es t imate  i s  too l o w  is i n s u f f i c i e n t  t o  
w a r r a n t  t h e  c o n c l u s i o n  t h a t  t h e  r e j e c t i o n  o f  b i d s  d u e  t o  
u n r e a s o n a b l e  p r ices  is u n r e a s o n a b l e .  Penn Landscape  5r 
Cement Work, B-196352, F e b r u a r y  1 2 ,  1980 ,  80-1 C P D  1 2 6 .  

We n o t e  t h a t  S p r u i l l  h a s  c o m p l a i n e d  t h a t  t h e  A r m y ' s  
d e t e r m i n a t i o n  t o  c a n c e l  was somehow i n f l u e n c e d  b y ,  o r  made 
by r e f e r e n c e  to ,  wha t  S p r u i l l  c h a r a c t e r i z e s  a s  C l a n c y ' s  
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" i t l e g a l  b i d "  and  " i l l e g a l  protest ."  The Army h a s  made n o  
r e f e r e n c e  t o  C l a n c y ' s  b id  o r  t o  i ts  pro tes t  i n  e i t h e r  t h e  
material  s u b s t a n t i a t i n g  t h e  c a n c e l l a t i o n  d e t e r m i n a t i o n  o r  i n  
i t s  report  t o  our  O f f i c e .  I n  a n y  e v e n t ,  w e  have  specif i -  
c a l l y  h e l d  t h a t  t h e  b i d  of a n  u n a c c e p t a b l e  b i d d e r  may be 
r e l e v a n t  t o  t h e  d e t e r m i n a t i o n  of w h a t  is a r e a s o n a b l e  
price.  S t r a n d  A v i a t i o n ,  I n c . ,  B-194411, J u n e  4 ,  1 9 7 9 ,  79-1 
CPD 389. 

I n  a d d i t i o n ,  i n  i ts report ,  t h e  A r m y  h a s  i n d i c a t e d  t h a t  
t h e  project  was f u n d e d  f rom special  f u n d s  which  were 
a v a i l a b l e  o n l y  i n  t h e  amount of $106,691.  A c c o r d i n g l y ,  t h e  
A r m y  a r g u e s  t h a t  u n d e r  o u r  d e c i s i o n ,  Genco T o o l  and  
E n g i n e e r i n g  C o . ,  5-204582, March 1, 1982 ,  82-1 C P D  175 ,  t h e  
c a n c e l l a t i o n  was proper.  S p r u i l l  asserts t h a t  t h e  IFB 
i n c l u d e s  f u n d i n g  l i m i t a t i o n  i n f o r m a t i o n  which  i n d i c a t e s  t h a t  
f u n d i n g  i n  t h e  amount  of $193 ,141  was a v a i l a b l e  f o r  t h e  
project ,  t h a t  is ,  s u b s t a n t i a l l y  i n  excess o f  i t s  b i d  price. 

I n  Genco, s u p r a ,  w e  h e l d  t h a t  a n  agency  d e t e r m i n a t i o n  
t h a t  f u n d s  are n o t  a v a i l a b l e  fo r  c o n t r a c t  o b l i g a t i o n  is  a 
s u f f i c i e n t  r e a s o n  f o r  c a n c e l l a t i o n  o f  a s o l i c i t a t i o n  and  
t h a t  it is  n o t  GAO's role t o  q u e s t i o n  t h e  u n a v a i l a b i l i t y  of 
f u n d s .  Moreover ,  e v e n  if f u n d i n g  had  been  a v a i l a b l e  a t  one  
t i m e ,  t h i s  would n o t  have  p r o v i d e d  a s u f f i c i e n t  b a s i s  to  
c h a l l e n g e  t h e  a g e n c y ' s  u n q u e s t i o n e d  l e g a l  r i g h t  to  c a n c e l  a 
s o l i c i t a t i o n  b e c a u s e  of l a c k  o f  f u n d s ,  s i n c e  t h e  i n t e r n a l  
management o f  a n  a g e n c y ' s  f u n d s  g e n e r a l l y  d e p e n d s  on  t h e  
a g e n c y ' s  j udgmen t  c o n c e r n i n g  which  projects and a c t i v i t i e s  
s h o u l d  receive grea te r  or  lesser  fundincr.  Somers  C o n s t r u c -  
t i o n  Company, I 6 c . - - R e c o n s i d e r a t i o n ,  B-i93929, J u l y  24 ,  
1 9 7 9 ,  79-2 C P D  5 4 .  Moreover ,  s t a t u t o r y  l i m i t a t i o n s  p r e v e n t  
t h e  award  of c o n t r a c t s  when f u n d s  a r e  not a v a i l a b l e , - e v e n  i f  
t h e  d e t e r m i n a t i o n  is  n o t  made u n t i l  a f t e r  b i d  o p e n i n g  a s  t h e  
r e s u l t  of a f u n d i n g  s h o r t a g e  wh ich  a r i s e s  a t  t h a t  t i m e .  
TIMCO, B-186177, September 1 4 ,  1 9 7 6 ,  76-2  CPD 242. 

I n  our v i e w ,  e i t h e r  t h e  d e t e r m i n a t i o n  o f  pr ice  
u n r e a s o n a b l e n e s s  or t h e  d e t e r m i n a t i o n  o f  t h e  u n a v a i l a b i l i t y  
of f u n d s  p r o v i d e d  a proper and  s u f f i c i e n t  b a s i s  f o r  
c a n c e l l a t i o n  i n  t h i s  i n s t a n c e .  S p r u i l l  h a s  o b j e c t e d  t o  t h e  
i n c o n s i s t e n c y  be tween  t h e  A r m y ' s  i n i t i a l  d e t e r m i n a t i o n  and  
t h e  r e a s o n  o f f e r e d  i n  i t s  report  t o  o u r  O f f i c e .  However,  
o u r  r e v i e w  is b a s e d  on w h e t h e r  t h e  a g e n c y  a c t i o n  is 
s u p p o r t a b l e ,  n o t  o n  w h e t h e r  i t  is  p r o p e r l y  documented  o r  
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s u p p o r t e d  a t  t h e  time i t  is  t a k e n .  Monarch E n t e r p r i s e s ,  
- I n c . ,  B-201688, J u n e  1 5 ,  1981 ,  81-1 CPD 483; Honeywell  
I n f o r m a t i o n  S y s t e m s ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-193177.2, 
J a n u a r y  1 9 ,  1981 ,  81-1 CTD 26. Moreover ,  t h e  issues of 
price r e a s o n a b l e n e s s  and t h e  s u f f i c i e n c y  of f u n d i n g  are 
o b v i o u s l y  r e l a t e d  i n  n a t u r e .  V a l l e y  C e m e n t  C o n s t r u c t i o n ,  - Inc . ,  B-188429, May 25,  1977,  77-1 CPD 3 6 6 .  

S p r u i l l  h a s  s p e c u l a t e d  t h a t  t h e  c a n c e l l a t i o n  d e t e r m i n a -  
t i o n  was m o t i v a t e d  by r a c i a l  p r e j u d i c e  and d i s c r i m i n a t i o n  on 
t h e  p a r t  of t h e  Army. I n  s u p p o r t  of t h i s ,  S p r u i l l  p o i n t s  t o  
a n  a l l e g e d  p a t t e r n  of awards  and c a n c e l l a t i o n s  u n d e r  pre- 
v i o u s  I F B ' s  f o r  c o n s t r u c t i o n  projects  f o r  which i t  h a s  
competed a t  F o r t  Bragg. S p r u i l l  a l l e g e s  t h a t  i n  s e v e r a l  
i n s t a n c e s  when i t  was t h e  l o w  b i d d e r ,  IFB's were c a n c e l e d  o n  
t h e  b a s i s  t h a t  i t s  l o w  b i d  was s i g n i f i c a n t l y  i n  e x c e s s  o f  
t h e  Government es t imate ,  w h i l e ,  i n  o t h e r  i n s t a n c e s  where 
c o n t r a c t o r s  o t h e r  t h a n  S p r u i l l  were low b i d d e r s ,  awards were 
made d e s p i t e  t h e  f a c t  t h a t  t h e  b i d s  were s i m i l a r l y  i n  e x c e s s  
of Government  estimates. However, w e  n o t e  t h a t  i n  e a c h  of 
t h e  t h r e e  i n s t a n c e s  c i t e d  i n  which  S p r u i l l ' s  b i d  was l o w  and 
t h e  s o l i c i t a t i o n  was c a n c e l e d ,  t h e  b i d  was v e r y  s u b s t a n -  
t i a l l y  above  t h e  Government e s t ima te - -more  t h a n  100 p e r c e n t  
--which s u g g e s t s  t h a t  u n d e r  t h e  above  a r t i c u l a t e d  s t a n d a r d ,  
t he  c o n t r a c t i n g  o f f i c e r  was a c t i n g  p r o p e r l y  w i t h i n  h i s  
d i s c r e t i o n  i n  d e t e r m i n i n g  t h a t  c a n c e l l a t i o n  was w a r r a n t e d .  

The o n e  i n s t a n c e  which  S p r u i l l  c i t e s  i n  which award 
was made to  a n o t h e r  l o w  b i d d e r  w h e r e  t h e  b i d  was a l l e g e d l y  
almost 85  p e r c e n t  above  t h e  Government es t imate  would n o t  
n e c e s s a r i l y  have  been  o b j e c t i o n a b l e  i n  v iew of t h e  s u b s t a n -  
t i a l  d i s c r e t i o n a r y  l a t i t u d e  a f f o r d e d  t o  t h e  c o n t r a c t i n g  
o f f i c e r s  i n  t h i s  area.  See C u l l i g a n ,  s u p r a .  I n  p a r t i c u l a r ,  
we have  h e l d  t h a t  a c o n t r a c t i n g  o f f i c e r  acted r e a s o n a b l y  i n  
c a n c e l i n g  a s o l i c i t a t i o n  on  t h e  b a s i s  of p r i c e  u n r e a s o n a b l e -  
n e s s  where  t h e  l o w  b i d  e x c e e d e d  t h e  Government es t imate  by 
16  p e r c e n t ,  b u t  a l so  p r o p e r l y  accepted a l o w  b i d  which 
e x c e e d e d  t h e  Government es t imate  by more t h a n  20 p e r c e n t  on 
r e s o l i c i t a t i o n .  Fowler's R e f r i g e r a t i o n  and A p p l i a n c e ,  
I n c . , - - R e c o n s i d e r a t i o n ,  B-201389.2, May 11, 1981 ,  81-1 CPD 
368. 

- - 
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In rei iev 

5 

ing the procurement history recited by 
Spruill, we do n o t  find evidence of discriminatory intent on 
t h e  part of the Army. Spruill has failed to meet its burden 
of affirmatively proving its allegation of discrimination. 
Prejudical motives may not be attributed to the contracting 
officer on the basis of inference and supposition. PSI 
Associates, Inc., 8-200839, Nay 19, 1981, 81-1 C P D  382; 
Evelyn G o n z a l e z  International, B-200074, April 27, 1981, 

- 
.- 

81-1 CPD 323,-- 

We deny the protest. 

- .  
Comptroller General 
of the United States 




